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C/- Local Government Victoria
Level 14, 1 Spring Street
Melbourne 3000
13 July 2005
The Hon Candy Broad MLC
Minister for Local Government
Nauru House, Level 21,
80 Collins Street
Melbourne 3000

Dear Minister

| have completed an investigation into governance and other issues at Glen Eira City Council
in accordance with the Terms of Reference issued by you on 9 December 2004 and submit
my report for your consideration.

In 1998, Dr Greg Walsh, an Inspector of Municipal Administration, identified poor governance
as a serious concern for the Council and recommended that the deficiency be addressed by
implementing a Code of Governance and engaging the services of a mediator. Seven years
and two elections later, the Council has made no progress on this issue.  Rather, its
performance has declined.

The elected Council has failed, and continues to fail, to provide good government. This is
primarily due to a serious breakdown in working relationships between Councillors and an
incapacity and unwillingness by them to positively pursue any remedial action. Their conduct
is characterised by hostile, acrimonious behaviour, denigration of colleagues and a lack of
mutual respect and goodwill — behaviour which seriously inhibits their decision making
capacity. They are widely perceived as ineffectual and irrelevant. According to the
Councillors themselves, attempts to implement change have been completely ineffective
because entrenched bitterness and resentment between them has negated any will to
achieve it.

Glen Eira City Council is recognised as a high performing municipality due to the expertise
and professionalism of the Chief Executive Officer and the administration. Their competence
has, to a large extent, concealed the inadequacy of Councillor performance.

Concerns have arisen about the detrimental impact Councillor behaviour will have on the
future performance of the City. The working relationships between several Councillors and
the CEO have deteriorated and measures have been taken by the CEO and Directors to
protect staff from negative Councillor influence.

The Council has been given ample advice, time and opportunity to rectify its deficiencies. A
break in electoral representation will send a clear message that a continuing and serious
failure to provide good governance is unacceptable. It should also initiate positive change
towards restoring responsible elected representation to the City.

Accordingly, | recommend that you consider suspending the Councillors of Glen Eira City
Council and appointing an Administrator for approximately four months, pending the general
election of Councillors scheduled for the last Saturday in November 2005.

Yours sincerely

Merv Whelan
Inspector of Municipal Administration






TABLE OF CONTENTS

I.  EXECUTIVE SUMMARY- INCORPORATING FINDINGS & RECOMMENDATIONS .1
1. INTRODUCTION....c.oooiiiiiiiiieieietentt ettt st st s s e 1
2. FINDINGS ..ottt s e et s e st nes 1
3. STEPS TAKEN BY COUNCIL TO ADDRESS ITS DEFICIENCIES. ........cccccccoceninininrennne. 7
4. ACTIONS FOR CONSIDERATION .......cccciiiiiiiiienieieee ettt s e 9
5. RECOMMENDATIONS ...ttt sttt ettt e e s ea 10
II. BACKGROUND AND APPROACH 11
1. ESTABLISHMENT OF REVIEW ..ottt 11
2. METHOD OF APPROAGCH.........oociiiiiieitetce ettt s st 12
3. OVERVIEW OF THE COUNCIL........ccceooitiiiiiiiiiiiienieiiete ettt s 13
4. GOOD GOVERNANCE PRINCIPLES .........ccceoiiiniirieieicieie sttt s 14
5. MATTERS IDENTIFIED FOR REVIEW ......cccccociiiiiiiiiiiiiiiniienteieeeeeiestese st 15
6. THE WALSHREPORT - 1998 ....c..ooiiiiiiieieieiect ettt 16
III. ORGANISATIONAL PERFORMANCE 18
1. COUNCIL MEETINGS / DECISION MAKING........cccecteriiiiiiniiniiniineeeereiese e 18
2. CODE OF CONDURCT .....cotiiiiiiiiniiitnt ettt ettt st sttt s 20
3. MEDIATION PROCESSES ..... .ottt s 23
4.  BREACHES OF CONFIDENTIALITY ...ccocooiiiiiiiiienieieeeeeee ettt 26
5. COUNCILLOR INTERESTS ..ottt s s 28
6. COUNCILLOR INDUCTION PROCESSES......cccoiotiiiieieieeeeeeeee e 29
7.  CONSULTATION / COMMUNICATION .....c.cociiiiiiiieiieieeeeeeeneeie e 32
8. PLANNING, ACCOUNTABILITY AND FINANCIAL MANAGEMENT..........ccccccveveuee 36
9. STAFF GOVERNANCE.........ccciiiiiiiiiieiccente ettt sttt s 37
10. SURF COAST SHIRE COMMISSION OF INQUIRY REPORT ........c.ccccoeniiininiiienene 38
11. ISSUES RAISED BY RESIDENTS /RATEPAYERS ORGANISATIONS........ccccceeveuee 40
12. AUDIT COMMITTEE ......coooiiiiiiiiiiiiieii e 45
13. CIVIC EXPENSES REVIEW ....coiiiiiiiiiiiiiiiieeteeeee sttt 47
Iv. COMMENTS ON ORGANISATIONAL PERFORMANCE 59
1.  ADOPTION OF ANNUAL REPORT 2003/04 ........ccorieoieiieiieienieneeneeieeee e 59
2. BY COUNCILLORS ABOUT THEIR OWN PERFORMANCE .........ccccccceeviriiinienienienenne 60
3. BY COUNCILLORS ABOUT STAFF PERFORMANCE ........cccccoceiiininiiienicneeneeieeiee 62
4.  BY COUNCILDIRECTORS ........coiiiiieietet ettt sttt 62
5. BY THE SENIOR MANAGEMENT GROUP..........cccccoiiiiiiiiniiniieeneeeceeeeeeeeeeeeeeae 63
6. BY EXTERNAL MEMBERS OF THE AUDIT COMMITTEE .........cccccccoevininiininiiiiienns 65
7.  BY THE INTERNAL AUDITOR .....ccociiiiiiiiiiiiiintcictceteste sttt 65
8. BY THE CEO, MUNICIPAL ASSOCIATION OF VICTORIA .......cccccveciiviiinininieierene 66
9. BY MEMBERS OF THE PUBLIC ........c.cocoiiiiiiiiiiiiiicictceiesie ettt 66
10. FACTORS INDICATIVE OF HIGH PERFORMANCE.........ccccocteviiiiiiiinininieieienens 66
11. CONCLUSIONS ...ttt st sttt et ettt et enesanesaee st e aeesneenneeas 67
V. COUNCIL / CHIEF EXECUTIVE OFFICER ISSUES 68
1.  PERFORMANCE EVALUATION PROCESS........cootiiiiiiiieeieieneeseeteeie e 68
2. DISPUTE BETWEEN COUNCIL AND CEO - 2002 /2003 ......ccccecuerieniereererieneeneeieenens 69
3. CEORE-APPOINTMENT PROCESS ........ccciooiiiiitiiiieiteteeeeeee e 74
4. ISSUES RAISED BY COUNCILLOR GROSSBARD .......cccceciiiiiiiiiiinieieiieeeeeeeeeeen 87
5. ISSUES RAISED BY COUNCILLOR MARWICK ........ccccceiiniiiniiieicieieneeeeeeeeenn 100
VL ELECTORAL QUALIFICATION - CR GOUDGE 113




APPENDIX 1

APPENDIX 2

APPENDIX 3

APPENDIX 4.1

APPENDIX 4.2

APPENDIX 4.3

APPENDIX 4.4

APPENDIX 4.5

APPENDIX 5

APPENDIX 6

APPENDICES

LIST OF THOSE INTERVIEWED

TOPICS DISCUSSED IN COUNCILLOR INTERVIEWS
INFORMATION FOR ELECTED COUNCILLORS

PWC RECOMMENDED CHANGES EXPENSES POLICY

PWC RECOMMENDED CHANGES GOVERNANCE PRACTICES
TOTAL COUNCILLOR EXPENSES

COUNCILLOR TELEPHONE CALLS AND COSTS

MONTHLY AVERAGE TELEPHONE CALLS

COUNCIL'S RESPONSIBILITIES AS AN EMPLOYER

RECENT AWARDS AND PERFORMANCE ACHIEVEMENTS



|. EXECUTIVE SUMMARY- INCORPORATING FINDINGS &
RECOMMENDATIONS

1. INTRODUCTION

On 28 September 2004, the Glen Eira City Council requested the Minister for Local
Government, the Hon Candy Broad MLC, to appoint an Inspector of Municipal
Administration to investigate and report on matters arising out of an audit of
Councillors’ expenses by its Internal Auditor, Pricewaterhouse Coopers (PwC), in
particular breaches by Councillors of the policy relating to the use of Council supplied
telephones.

The Minister acted on the Council’s request and issued Terms of Reference which
stipulated that the Inspector review Council’s governance practices including, but not
limited to, relationships between Councillors and Council staff, and advise on actions
being taken, or which should be taken by the Council to address any deficiencies. It
should be noted that the Terms of Reference went beyond the PwC audit.

The investigation has been extensive, involving interviews with over fifty persons and
an appraisal of a substantial volume of relevant information including Council
minutes, transcripts of tape-recorded Council meetings, Council files, numerous
memoranda between Councillors, and documents supplied by members of the public.
Parts of interviews with Councillors were conducted under Oath or Affirmation and
were tape-recorded.

In 1998, Dr Greg Walsh, an Inspector of Municipal Administration, conducted a
review of Council governance and found that, while the City was well-managed it was
not well governed. He recommended that steps be taken immediately to improve
governance practices including:--
e development and adoption of a ‘Code of Governance’ involving behavioural
protocols; and
e appointment of a Governance Advisor to facilitate implementation of the
Code of Governance.

It is seven years since Dr Walsh submitted his recommendations and the Council has
failed to effectively implement them. The need for the current investigation has
arisen as a consequence of the continuance of inadequate governance practices by
the Council.

2. FINDINGS

These findings address the matters raised in the Terms of Reference issued by the
Minister on 9 December 2004 and are based on a detailed review of the Council’'s
performance.



a. General Findings

i. Governance

The Council is very badly governed. There has been, and continues to
be, a serious failure to provide good government. During the
investigation it became clear that Councillors were not providing
effective leadership, showed no inclination to focus on strategic
direction and were almost completely immersed in divisive point
scoring and interpersonal conflict. Their failure to provide good
government is due to a breakdown in working relationships,
characterised by a total absence of goodwill, respect and trust between
Councillors, and an inability or unwillingness on their part to seriously
attempt any remedial action.

These comments reflect the views expressed by almost all persons
interviewed, including those of most Councillors, directors and senior
management staff of the Council, the external members of the Audit
Committee, the Internal Auditor, former mediators, ex-Councillors and
members of the public (irrespective of which Councillor group those
members of the public support). The performance of Councillors was
regularly described to Inspectors as setting a poor example, an
embarrassment to the organisation, and demeaning to local
government.

ii. Management

The Council is very well managed. The high standards achieved are
directly attributable to the corporate vision, strategic direction,
leadership and professional competence provided by the CEO,
directors and the management team. They have set the foundations
for quality performance by focussing on financial stability, customer
service, corporate accountability and a commitment to excellence.
These achievements have been independently recognised by the
substantial number of awards made to the Council in recent years for
outstanding performance.

The Council is in a strong financial position. Rating levels and
operating costs are relatively low in comparison to those of similar
municipalities, debt is minimal, the operating position is sound, cash
levels and working capital are satisfactory, and capital works
investment is increasing to address identified infrastructure needs.
Further, due emphasis has been given to risk minimisation,
performance reporting and organisational accountability. Almost all
parties interviewed by the Inspectors emphasised that these impressive
achievements are due to the expertise and commitment of the Council
administration.



b. Specific Findings
i. Council Meetings

The latter half of each Council meeting comprises items that are
initiated by Councillors, or involve their participation without the
guidance of reports and advice provided by Officers. During these
stages the decision-making process often becomes dysfunctional,
resulting in meetings being adjourned to complete unfinished business.
The unruly behaviour, lack of effective debate and the inability of the
Mayor to preserve order are indicative of deep divisions within the
Council.  This behaviour typically includes failing to work co-
operatively, engaging in disruptive conduct, misusing sensitive
information and harassing colleagues. Councillor performance during
these sessions contributes materially to the widely held view that the
elected Council is “ineffectual and irrelevant”.

ii. Code of Conduct

In 1998, Dr Walsh recommended that the Council adopt a “Code of
Governance” and appoint a “Governance Advisor’ to facilitate
implementation of the Code, these initiatives being pivotal to improving
working relationships between Councillors. No such Code was
adopted.

Several recommendations have since been made to Council to
implement a Code that sets behavioural standards, provides penalties
for breaches of its provisions and requires each Councillor to be bound
by its conditions. However Councillors have shown no inclination to
manage their behaviour in this way.

In March 2003, each Councillor signed a Code that had been prepared
some six years earlier by Commissioners, declaring that they would act
with honesty and courtesy towards colleagues and staff. Councillors
soon abandoned this commitment. In December 2004 the Council, to
comply with Section 76C of the Local Government Act 1989 (the Act),
adopted a “minimalist” Code that included processes for resolving
disputes between Councillors. This decision was followed by months
of bitter, divisive exchanges including an altercation between two
Councillors who subsequently took action against each other in the
Magistrates Court for assault.

Council’s conduct has been irresponsible, given its awareness of the
critical need to remedy hostile working relationships and the likely
adverse impact on organisational performance should the current
trends continue. Councillors acknowledge that they will have difficulty
reaching consensus on a suitable Code of Conduct, and more
importantly, implementing a Code which requires them to behave
according to agreed, acceptable standards.



iii. Mediation

Council attempts at mediation have not resulted in any lasting
improvements to behaviour or relationships. In November 2002, the
Council appointed an experienced mediator, but his services were
terminated after four months because some Councillors believed the
exercise was costly for little or no benefit, and better results would be
achieved by adopting a new Code of Conduct. According to the
mediator, the Councillor relationship problems were the product of a
number of factors including personality clashes, politics, egos and
personal differences, and in his view, it was very unlikely that the
Councillors would ever work productively as a group.

In April 2005, Council agreed to again engage the services of a
mediator. However, given the Council’s lack of support for and failure to
respond to mediation, the decision appears to be a reaction to the
investigation rather than a serious attempt to resolve the problems.
Councillors who initiated the resolution to make the appointment have
since advised the Inspectors that they believe mediation will not work.

In fact, as at 4 July 2005, no further progress on appointment of a
mediator had been made.

iv. Council / CEO Relationship

The Council’s tasks of appointing, reviewing the performance of, and
maintaining a productive working relationship with the CEO are of
paramount importance for establishing and maintaining good
governance. This relationship has been undermined by the
antagonism and vindictiveness displayed by several Councillors, whose
actions have the potential to threaten the excellent performance
standards achieved by the organisation.

The approaches taken by Councillors during the past three years, both
individually and collectively to address several significant issues
involving the CEO, have been adversarial and retributive. In 2002 the
Council ignored legal advice to provide the CEO with a safe workplace
and disregarded his repeated requests for review of his performance in
accordance with the Act. In February 2003, in an attempt to resolve
these issues in accordance with his employment contract, the CEO
served a Notice of Dispute on the Council. Council responded by
seeking legal advice on the means by which his services could be
terminated. However Councillors recently agreed in interviews with the
Inspectors that the CEO was justified in initiating the dispute.

Further, the Council records contained no documentation regarding
instructions given by Council to its solicitors in seeking this advice, or
the legal advice received. The Inspectors obtained this information by
serving notices on individual Councillors who had retained the
documents in their possession in possible contravention of the Public
Records Act.



v. CEO Re-appointment Process

Council’s performance in dealing with the CEO’s re-appointment during
the seven month period from September 2004 to April 2005 exemplifies
those weaknesses which collectively constitute bad government at
Glen Eira. Councillors demonstrated a complete lack of leadership, an
inability to make major decisions in a responsible manner, a disregard
for financial risk factors, ignorance of the impact of their actions on
organisational performance and staff morale, and a propensity to
constantly disseminate confidential information in breach of the Act.

vi. Allegations against CEO

The Inspectors received a substantial number of written allegations
from Crs Grossbard and Marwick, questioning the credibility and
integrity of the CEO. An analysis these allegations revealed that their
assertions were groundless.

Cr Grossbard had previously raised his issues with the Ombudsman,
Local Government Victoria and Council’s lawyers, and in some cases,
all three. He received no support for his allegations from any of these
sources and failed to advise the Inspectors (until asked) that he had
previously, and unsuccessfully, sought support elsewhere.

Cr Marwick’s allegations questioned the integrity of the CEO and the
Director Community Relations (the DCR), by referring in some
instances to the possibility of fraud or deceitful conduct being
associated with their actions. Cr Marwick had also been provided with
satisfactory explanations for her complaints prior to raising them with
the Inspectors.

These persistent attempts by the two Councillors to discredit the
performance of the CEO raise questions about the motives for their
actions, the negative implications for CEO/Councillor relationships, and
the adverse impact on the capacity of the Council to provide good
government.

vii. Confidential Information

There are numerous examples of the release of information designated
as confidential within the meaning of Section 77 of the Act. The
disclosure of information to Leader Newspapers has been constant
during the last six months due to the conflicts between Councillors
arising from the CEO re-appointment process. The prevalence of this
practice inhibits the capacity of Councillors to discuss confidential
information, creates a climate of mistrust, and is indicative of a serious
governance problem.



viii. Induction Programs

Induction programs available to Councillors are relevant and
comprehensive.  Nearly all Councillors agreed that information
presented and courses / sessions offered to them were adequate, and
that each Councillor has a responsibility to participate and educate
themselves on roles and responsibilities. Any deficiencies in Council
performance cannot be justifiably attributed to any shortcomings in the
opportunities presented for induction and training.

ix. Consultation / Communication

Consultation and communication procedures and processes, both
external and internal, are extensive and effective. External contact is
made through many avenues including the Council Service Centre,
Glen Eira News, Community Resource Guide, Council columns in local
newspapers, the website, Best Value Reviews, community forums,
position papers, planning conferences and the Annual Report.

Internal consultation and communication involves a Government Digest
with a wide range of information for all Councillors, agenda papers,
briefing meetings and various meetings at staff / Councillor level and
between staff.

However there is a negative side to communication / consultation
processes. This involves the issue of numerous accusatory memos and
counter claims between Councillors. These actions are reflective of the
acrimonious and distrustful nature of the Councillor/Councillor and
Councillor/senior staff relationships, and have a negative impact on
Council’s ability to provide good governance. The administration has
adopted the practice of retaining copious records as protection against
possible accusations by Councillors.

X. Audit Committee

The Council Audit Committee is performing its role effectively and has
a reputation of being the body which keeps the organisation “honest”.
It has a strong focus on risk management, effective financial controls,
information technology and compliance issues. The Chairman recently
expressed his concern that the actions of Councillors during the CEO
re-appointment process increased the potential risk of action against
the municipality for negligence. Also, despite several requests from the
Chairman, the Council has not agreed to adopt the Best Practice
Guidelines for Local Government Audit Committees.

xi. Council Expenses Policy

Several Councillors appear to have breached the Council’s Civic
Expenses Policy. The policy stipulates that Council supplied
telephones must not be used for electoral purposes or private purposes
other than mobile phones for “incidental private use’.



Some Councillors appear to have used their phones in contravention of
the policy; in particular Cr Goudge who made over 20,000 calls in 30
months at a cost in excess of $12,000. Irrespective of the Council’'s
policy, the Act provides that Councillors are entitled to be paid only for
expenses incurred by them in performance of their civic duties and that
they must act honestly and not make a gain from improper use of
Council supplied facilities

While Councillors have agreed that the policy should be
“...tightened...”, they have not yet made any decision to do so. Action
must be taken to recover costs incurred by Councillors deemed to be in
excess of that permitted under the policy.

xii. Cr Goudge — Qualification to be a Councillor

Cr Goudge’s qualification to hold the office of Councillor has been the
subject of investigation. Cr Goudge was initially elected as a Councillor
in March 2000 and re-elected in March 2003. It appears that during
2002 he may have lost his qualification to be a Councillor and breached
the Act by acting as a Councillor while incapable of doing so. This
matter is currently before the Court.

3. STEPS TAKEN BY COUNCIL TO ADDRESS ITS DEFICIENCIES

Analysis of Council’s performance in addressing and remedying the difficulties
underlying its failures raises two fundamental questions.

a. Are there reasonable grounds for believing that there has been a
serious failure to provide good government?

The Act requires that the Council perform its functions for the “good
government” of the municipality, and “.. provide leadership for the good
governance of the municipal district and the local community”. (Local

Government Act, Part 1A)

Good government and good governance are interdependent, requiring
establishment of an organisational culture based on goodwill and trust,
adherence to principles and values, honest open communication,
productive working relationships, effective decision-making processes, a
focus on strategic planning, sound performance management and an
emphasis on accountability.

This report clearly establishes that Glen Eira Councillors have consistently
failed over several years to satisfactorily discharge their responsibility to
provide good government. Councillors have:--

e created and maintained divisive and hostile working relationships,
using acrimonious and inflammatory communication to denigrate
colleagues, whilst making no attempt to resolve their differences;



e displayed a total disregard for the negative impact of their actions
on staff performance and welfare; attempted in the face of public
criticism to divert blame for their own actions and decisions on to
staff, and caused the CEO and directors to take appropriate
measures to protect staff from negative Councillor influence;

e participated in dysfunctional debate and decision-making
processes, and put the Council and themselves at financial risk by
their injudicious actions during the recent CEO re-appointment
processes;

e neglected their responsibility to engage in constructive debate on
strategic planning and resourcing of City services;

e neglected over the last three years to treat the CEO fairly and
responsibly as required under the Act, in particular by:--

o failing to provide him with a safe working environment in
accordance with legal advice;

o failing to properly review his performance;

o incompetently handling his re-appointment process; and

o consistently making unfounded allegations against him.

e appeared to commit breaches of the Act by disclosing confidential
information, by not adhering to the Civic Expenses Policy and by
not complying with the Public Records Act; and

e abdicated their responsibility under the Act to provide leadership.

Glen Eira City Council is recognised as a high performing municipality due
to the expertise and professionalism of the CEO and the administration. It
is widely acknowledged that the Councillors have played little or no part in
achieving this success. Rather, in abandoning their responsibilities, they
have placed a substantial burden on the staff whose competence and
commitment have, to a large extent, concealed the inadequacy of
Councillor performance.

What steps has the Council taken to remedy its deficiencies?

The Walsh Report 1998 identified poor governance as the main problem
facing the Council and recommended that immediate action be taken to
adopt and implement a ‘Code of Governance’ and engage the services of
a ‘Governance Advisor’ to facilitate the process.

Council took no action to adopt a Code of Conduct as recommended by
Dr Walsh, other than to adopt a ‘minimalist’ version some seven years
later in December 2004, to comply with the Act. During the months
following this decision Council’s conduct degenerated to a level which
could be accurately described as dysfunctional and irresponsible. The
acrimonious and divisive nature of Councillor relationships meant that
their capacity to make decisions on major issues such as reappointing the
CEO was severely compromised and placed the Council, and Councillors
personally, at financial risk.

Councillors recognise that it will be difficult to reach consensus on a Code
of Conduct which effectively controls and manages their behaviour
because the goodwill, respect and trust required to prepare and adopt the
Code, let alone implement it, are completely lacking.



Despite having engaged the services of two highly skilled mediators, the
Council has been unsuccessful in achieving any lasting improvements in
behaviour and relationships.

Most Councillors agreed that mediation will not succeed because
bitterness and resentment have become entrenched and they do not have
the will or desire to mediate in good faith.

The Inspectors commenced duties on 1 February 2005. Expectations
were widely and understandably held that Councillors would make an
attempt to improve their performance during the investigation process.
Quite the contrary. As vindictive and abusive outbursts intensified,
working relationships continued to deteriorate.

The Council has clearly demonstrated that, despite the opportunities
available and advice given to change its behaviour, it is incapable of doing
SO.

4. ACTIONS FOR CONSIDERATION

Action is required to restore effective responsible government to the City of Glen
Eira. There are two alternatives.

The first is for the Minister for Local Government to set performance objectives
designed to restore good government by:-
e correcting the Council’s unproductive and divisive behavioural practices
and working relationships;
e focusing its attention on addressing the major issues for which it has
responsibility under the Act; and
e monitoring the results achieved through an Inspector of Municipal
Administration appointed for the purpose.

Successful implementation of this proposal is totally dependent on Councillors’
willingness to genuinely commit to mediation and to manage their behaviour through
a Code of Conduct. Councillors have shown neither the intent nor the capacity to
successfully implement these processes, having failed repeatedly over a period of
seven years since the Walsh Report to do so.

Given the disruptive and often undisciplined behaviour witnessed by the Inspectors
during the investigation, there is no reason to believe that this method of addressing
Council’s deficiencies will have any impact.

This strategy is not recommended.

The second is for the Minister to recommend to the Governor-in-Council that an
Order be made, pursuant to Section 219 of the Act, to:--
e suspend all Councillors of the Council; and
e appoint an Administrator for the Council. The Administrator would hold
office for approximately four months until a general election of Councillors
is held on the last Saturday in November 2005 in accordance with the
provisions of Section 31(2)(b) of the Act. While a longer suspension
would be more appropriate, this is not possible because Section 31 of the
Act requires that a general election be held in November 2005.



Councillors have abdicated their responsibility to provide leadership and good
governance. Concerns have arisen about the destabilising impact which unruly
Councillor behaviour is having on the performance and well being of Council staff
and ultimately on service standards, and will have in future if allowed to continue.

Where Councillors have been given ample opportunity to rectify their deficiencies,
and continually fail to effectively discharge their governance responsibilities, the Act
provides the means by which problems of this nature, in this case long-standing, may
be addressed.

Nillumbik Shire Councillors were suspended for five months in 1998 for a breakdown
in governance similar to that experienced by Glen Eira City Council — disruptive
behaviour, failure to work co-operatively, dysfunctional decision making and an
inability to mediate. Darebin City Councillors were suspended in 1997 for
comparable reasons.

A break in electoral representation at Glen Eira City Council is required to send a
clear message that a serious failure by Councillors to provide good government,
coupled with an incapacity or unwillingness to address the underlying causes, is
unacceptable. It will also be a positive step towards restoring responsible elected
representation to the City.

5. RECOMMENDATIONS

a. That the Minister give consideration to :--
(i) Recommending to the Governor in Council that all
Councillors of Glen Eira City Council be suspended; and
(i) Appointing an administrator for the Council who shall
remain in office until the general election for the Council
is held on the last Saturday in November 2005.

b. That steps be taken to recover from Councillors any telephone costs that
have been incurred by them in excess of that allowed under Council’s Civic
Expenses Policy;

c. That appropriate action be taken against Cr Peter Goudge for continuing to
occupy the office of Councillor in 2002/03 when allegedly disqualified from
doing so. (This action has been initiated.)

Merv Whelan
Inspector of Municipal Administration
13 July 2005
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. BACKGROUND AND APPROACH

1. ESTABLISHMENT OF REVIEW

a. Appointment of Inspector of Municipal Administration

On 9 December 2004, Candy Broad MLC, Minister for Local Government
(the Minister), appointed me, in my capacity as an Inspector of Municipal
Administration under Section 223A of the Local Government Act 1989
(the Act), to undertake an investigation at the Glen Eira City Council (the
Council).

Ms Jenny Morris, Legal Analyst, Local Government Victoria, Department
for Victorian Communities (DVC), was appointed to assist me. Ms Morris
is also an Inspector of Municipal Administration.

The investigation has been carried out using powers prescribed by the

Act, namely Section 223B, “Powers of inspectors of municipal
administration”, and Section 223C “Offences relating to investigations”.

b. Action Taken by the Council to Initiate the Review

In March 2004, the Glen Eira City Council appointed its Internal Auditors,
Pricewaterhouse Coopers (PwC), 333 Collins Street, Melbourne 3000, to
conduct an independent review of the Council's Civic Support and
Expenses Policy, including an assessment of compliance by Councillors
with the terms and conditions of that policy.

PwC submitted a confidential report to the Council on 16 September 2004
that contained its findings and recommendations (PwC Report).

The Council considered the report in “Confidential Business” at an
Ordinary Meeting held on 27 September 2004, and resolved to:-

“(a) Write immediately to the Minister for Local Government to.-

(i) request the Minister to appoint a Municipal Inspector in
accordance with Section 6.5 of the report attached to
Agenda Item 12.3 and ask that the Municipal Inspector
investigate and report on such matters as the Municipal
Inspector sees fit; and

(ii) request of the Minister that the report of the Municipal
Inspector be made public as soon as possible.

(b) Authorise a public statement to be made immediately that says
“Glen Eira City Council has written to the Minister for Local
Government asking the Minister to appoint a Municipal Inspector
to investigate and report publicly on matters arising from an audit
of Councillors’ expenses and use of Council facilities.”

Council wrote to the Minister on 28 September 2004, requesting that the
appointment be made.
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c. Terms of Reference

On 9 December 2004, the Minister established Terms of Reference to be
used by the Inspector in conducting the review. These were:-

e To provide an overview of governance at Glen Eira City Council,
including but not limited to relationships between Councillors and
Council staff; the adequacy of governance policies in place at the
Council, and compliance with those policies by Councillors and
staff, particularly relating to financial matters; use of Council
property and resources; the adequacy of Councillor induction
programs; and the operation of the Audit Committee of Council.

e To advise on the action that is being taken and should be taken to
redress any deficiencies in governance at Glen Eira City Council.

e To advise on any other matters that may arise as a result of the
review by the Inspector of Municipal Administration.

2. METHOD OF APPROACH

a. Sources of Information

i. Interviews

The process involved interviews with over fifty persons, including the
Mayor, Councillors, the Chief Executive Officer (the CEQO), Council
Staff at Director and Senior Management levels, ex-Councillors,
former Council mediators / facilitators, external members of Council’s
Audit Committee, the Internal Auditor (PwC), representatives of the
Auditor General’s Office, representatives of the Municipal Association
of Victoria, several local resident / ratepayer groups and a substantial
number of local residents / ratepayers. A full list of those interviewed is
attached. Refer Appendix 1.

Parts of interviews with Councillors were conducted under Oath or
Affirmation and were tape recorded. A list of topics addressed in
these discussions is attached. Refer Appendix 2.

Evidence given by some interviewees is supported by Statutory
Declarations.

ii. Written and Other Material

A substantial volume of relevant information was obtained from
Council Minutes, transcripts of tape recorded Council Meetings,
Council files, memoranda between Councillors and between
Councillors and other parties, including staff. Many of those
interviewed submitted documentary evidence in support of their views.
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The Inspectors obtained copies of the PwC Report and records
compiled in support of that report, telephone records for each
Councillor and material from several sources relating to the electoral
eligibility of Cr Peter Goudge.

The Inspectors attended two meetings of the Council as observers,

including those parts of the meetings which dealt with Confidential
Business.

b. Procedural Fairness

| have at all times endeavoured to conduct this review in a fair and
impartial manner in accordance with the principles of natural justice,
allowing all persons interviewed to present any material, evidence or
argument which they deemed may be relevant to the investigation.

c. Acknowledgement of Assistance

| wish to record my appreciation for the co-operation of all those who
provided information or otherwise participated or assisted with this review.

| acknowledge the able assistance provided to me by Ms Jenny Morris,
Legal Analyst, Local Government Victoria.

3. OVERVIEW OF THE COUNCIL

The City of Glen Eira is situated in inner south east metropolitan Melbourne. It
includes the suburbs of Bentleigh, Bentleigh East, Carnegie, Caulfield, Caulfield
South, Caulfield North, Caulfield East, Elsternwick, Gardenvale, Glenhuntly,
McKinnon, Murrumbeena, Ormond and part of St Kilda East.

It was created by Order of the Governor in Council on 15 December 1994 by
merger of the former City of Caulfield with part of the former City of Moorabbin.

It is subdivided into three Wards, with three Councillors elected to represent each
Ward. The Councillors elected in March 2003 (with year first elected) are:-

Jasper Ward
e Cr Margaret Esakoff (2003)
e Cr Jamie Hyams (2003)
e Cr Bob Bury (2003)

Mackie Ward
e Cr Veronika Martens (1997)
e Cr Peter Goudge JP (2000)
e Cr Rachelle Sapir (2000)

Orrong Ward
e Cr Alan Grossbard JP (1997)
e Cr Dorothy Marwick (2000)
e Cr Noel Erlich (1997)
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Cr Esakoff is currently the Mayor, having been elected to the position on 20
December 2004. Mayors elected since 2002 are as follows:-

e Cr Goudge (March 2002 to March 2003)

e Cr Marwick (March 2003 to March 2004)

e Cr Bury (March 2004 to December 2004)

The City has an area of 38.7 km?, a population of about 125,000 and a total
annual budgeted revenue of $86.7m (2004/05).

The Council is in a relatively strong financial position. Liabilities are low; cash
reserves and working capital are very positive; surplus results on operations are
being achieved; and the rating level and expenditure level per assessment are
lower than almost all other Councils in the LGV Inner Metropolitan Municipalities

group.

The challenges facing the Council are stated on Page 4 of its Annual Report for

2003/04:-

“... there is the challenge of reviewing our ageing assets and facilities; the
challenge of protecting the character of our residential streets while also
meeting increased housing needs; the challenge of maintaining essential
services to meet the needs of an ageing and increasingly diverse population;
the challenge of generating sufficient funds to apply to capital works and
service priorities; and the challenge of resisting cost shifting from other levels
of government.”

4. GOOD GOVERNANCE PRINCIPLES

a. The Good Governance Guide

The Terms of Reference require that an overview of governance at Glen
Eira City Council be provided. In order to clarify the scope of what may
be legitimately termed “governance”, reference was made to the Good
Governance Guide produced by the Good Governance Advisory Group in
March 2004 comprising representatives from the MAV, the VLGA, the
DVC, LG Pro and various local governments.

The main themes which, according to the Guide, are descriptive of
governance include:-

Organisational culture;

Roles, responsibilities and working relationships;
Decision making processes;

Strategic planning;

Performance management; and

Accountability.

These broad concepts have been used as bases for appraising the
various issues that have been addressed in this report.
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b. The I.C.A.C. Report

The Independent Commission Against Corruption (I.C.A.C.), in
conjunction with Local Government Managers Australia, issued a report
entitled “Governance Health Check” in June 2004, which contains a
substantial volume of material that is equally relevant to local government
in Victoria and therefore Glen Eira City Council.

The report emphasises four critical elements of governance:-
e FEthics and Values
o a Code of Conduct, adopted values, conflicts of interest
and internal reporting;
¢ Risk Management
o Internal controls, audit, legislative compliance, Councillor
expenses and privacy (confidential) matters;
e Decision Making Processes
o Management Plans, Delegations, Council Meetings,
Committees and Policies and Procedures; and
e Monitoring and Review
o Annual Report, Performance Management and Customer
Service.

These criteria also provide useful reference points for assessing the
Council’s performance and complement the approach taken in the Good
Governance Guide.

5. MATTERS IDENTIFIED FOR REVIEW

During the course of the investigation, a number of issues emerged which
required analysis and evaluation in addressing the Terms of Reference.

These include :-

the findings and recommendations of a previous investigation of the
Council conducted by Dr Greg Walsh in 1998;

events which have occurred during the last three years that influence
Council’s current performance;

the performance of the Council in addressing its roles and responsibilities
under the Act, including debate at Council Meetings, working relationships
between Councillors, attitude taken to implementing a Code of Conduct,
relationship with the CEO and the processes followed in re-appointing
him, adherence to an adopted Civic Expenses Policy, attempts at
mediation, and difficulties in dealing with confidential information;

the performance of the CEO and the administration;

other governance matters such as the role and performance of the Audit
Committee, risk management, and Councillor induction processes; and

Cr Goudge’s qualification to be a Councillor.

The Inspectors are aware that some Councillors have become involved in
circumstances outside their duties as a Councillor which have negatively
impacted on their relationships with other persons or organisations. This report
has taken account of such matters only where they impact on their role as a
Councillor.
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6. THE WALSH REPORT - 1998

a.

Commentary

Dr Greg Walsh, an Inspector of Municipal Administration, was appointed
on 4 June 1998 by the then Minister for Local Government, the Hon Rob
Maclellan MP, to Undertake a Review of the City of Glen Eira’.

The Minister’s decision to conduct the review was made at the request of
the Mayor of Glen Eira, Cr Barry Neve JP, the independent Chair of the
Council’'s Audit Committee, Mr David Gibbs, and the Council’s then CEOQO,
Ms Margaret Douglas. The request followed a confidential letter of
complaint sent to Mr Vern Robson, the then Director of Local Government
Operations in the Department of Infrastructure, by Cr Alan Grossbard on
21 May 1998.

Amongst other things, Cr Grossbard’'s letter of complaint expressed
“grave concerns in the manner of which the CEO has conducted the
affairs of Council”. The particular focus of the Councillor's concerns
involved the processes and procedures surrounding recent staff changes
and consultancy arrangements at Glen Eira.

The Terms of Reference required the Inspector to undertake a review of
Glen Eira that included an examination of the matters raised in the letter
of complaint and to consider “...whether there should be any changes in
processes and procedures at Glen Eira Council”.

The Report, which was submitted in September 1998, contained the
following significant findings:-

“Glen Eira City Council has performed at a high level since its
formation in 1994 and in a large part this can be attributed to the
overall competence of the Chief Executive Officer, the senior
officers and the staff of the Council ....”

“There are some inadequacies in governance practices at Glen Eira.”
“It is a well managed, but not so well governed municipality”;

“It is of paramount importance that steps are taken immediately to
improve these [governance] practices ...... there is some
evidence that poor governance practices at Glen Eira over recent
months, are beginning to impact negatively on the management
and overall performance of the Council. Staff morale is low and
some senior officers have indicated to the Inspector that they are
considering leaving Glen Eira;” and that

governance difficulties ‘“require detailed attention ....... and involve

changes not just to structures and processes, but also to
relationships, attitudes and mindsets”.

16



Dr Walsh’s recommendations included that the City:-
e develop and adopt a ‘Code of Governance’ involving behavioural
protocols and a shared understanding of roles and responsibilities;
e appoint a Governance Advisor to facilitate the implementation of
the “Code of Governance”; and
e review its current Councillor representation with a view to
increasing the number of Councillors from six to nine.

The following paragraph taken from the Walsh Report is pertinent to the
current investigation:-

“In the early stages of the review, the Inspector’s endeavours to
understand what had happened at Glen Eira were inhibited by divisions
among councillors, profound difficulties in the relationships between
some councillors and senior officers and the widespread use of
innuendo, hyperbole and the psychology of suggestibility in discussions
and correspondence about the matters under review. At the time of
writing this report it would seem that, in general, broader perspectives
have been recovered at Glen Eira. However, these will be tested by
Council’s capacity and will to deal with the findings and
recommendations that emerge from this investigation. If Council, as an
organisation, successfully responds to the ‘governance’ issues that this
report puts before it, benefits will accrue not only to the Glen Eira
community but also to the entire local government industry.”

This Report will demonstrate that the concerns expressed by Dr Walsh about
the Council’'s capacity to deal with governance issues (ie the findings and
recommendations referred to above) were well-founded.

b. Conclusions

The Walsh Report 1998 identified poor governance practices at the
City of Glen Eira as a significant problem requiring “detailed
attention” and recommended the adoption of a “Code of
Governance”, and appointment of a Governance Advisor, to facilitate
the implementation of the Code.
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Ill. ORGANISATIONAL PERFORMANCE

1. COUNCIL MEETINGS / DECISION MAKING

a.

Background

Council meetings are held once every three weeks on a Monday
commencing at 7.30 p.m. The Inspectors attended the Council meeting
held on 7 February 2005 and the adjourned meeting held on 14 February
2005. This involved the sections of the meeting that were open to the
public and also those held “in camera’. They also listened to tape
recordings of several other Council meetings.

The meeting agenda issued by the CEO typically contains the following
items:-

Apologies

Disclosure of Direct or Indirect Interest

Confirmation of Minutes of Previous Council Meetings
Reception and Reading of Petitions and Joint Letters
Documents for Sealing

Reports by Delegates Appointed by Council to Various
Organisations

7. Reports from Councillors

8. Presentation of Officer's Reports

9

1

ok wn

. Urgent Business
0. (a) Request for Reports
(b) Councillor Questions
11. Public Questions to Council
12. Consideration of Iltems in Camera

The Good Governance Guide 2004 emphasises the importance of good
decision making, including in particular, those decisions made at Council
meetings.

The CEO and the administration are responsible for preparing and
submitting reports for Council consideration. The CEO has set the
standards for these reports and they are contained in an internal
document titled “Rules of the Road”. Some of the more important rules
governing presentation reports are that they must:-
e Dbe submitted by the organisation, not by separate units;
be subjected to a rigorous review process;
be checked for factual correctness;
cover all possible alternatives or options;
identify resources required and the impact of the use of these
resources on the organisation;
e provide a clear statement of what is proposed and the objective to
be achieved;
contain all relevant supporting information; and
e provide a clear recommendation.

18



b. Commentary

It became apparent to the Inspectors that, when considering Items 1 to 8
on the agenda, the behaviour and participation by Councillors was for the
most part responsible, business was transacted smoothly and decision
making was mostly sound. However, when dealing with items 9 to 12, the
whole tone of the meetings degenerated into open hostility, with point
scoring and personal abuse becoming the norm and decisions being
made on the run without proper notice and advice. Councillors and senior
staff agreed that this is a typical pattern of behaviour. It is time
consuming, unproductive, distracts from the business at hand and often
results in the need to adjourn meetings to complete unfinished business.

The Council is clearly divided on a 5:-4 basis and this split becomes
obvious when discussion is focused on contentious issues. Poor working
relationships and the absence of goodwill are impediments to efficient
decision-making. Examples include the CEO re-appointment process,
and the adoption of the Civic Expenses Policy. Each of these matters is
discussed in detail in this Report.

Interviews with each Councillor about Council meeting performance
brought these typical responses from both groups:-
e the first half of the meeting is normal, then there is a total
breakdown. “The wheels fall off’;
e the second half is characterised by venting of animosity,
harassment and intimidation;
e the staff and public have a low opinion of Councillor performance,
“..itis a joke”;
e Councilis seen as irrelevant;
e it is political mischief, nothing to do with Council business (Cr
Marwick);
e it is worse now than when Walsh did his inspection in 1998 (Cr
Grossbard).

In response to the question as to whether there was a will to improve,
some answers were negative, others non-committal.

The Inspectors reviewed a number of reports submitted to Council
meetings and are satisfied that the high standards set by the CEO are
being achieved. However, in dealing with staff reports, there are
occasions when Councillors have not approached the decision making
process responsibly. This is evidenced for example, by the decision
regarding the Caulfield Child Care Centre — details of which are given in
Part Ill, Section 11 of this report.

c. Conclusions

Those parts of Council meetings which are Councillor driven
(“second half’) become dysfunctional and are indicative of deep
divisions between Councillors. This is a serious impediment to the
effective operation of the Council and is a major contributing factor
to the widely held view that Councillors are ineffectual and
irrelevant.
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The productive outcomes generally achieved in the first stage of
Council meetings are due substantially to the clear, comprehensive
and accurate reports presented by the CEO and the staff.

2. CODE OF CONDUCT

a. Pre March 2003

A Code of Governance was prepared by Commissioners in 1997 but it
appears to have had little impact.

The Walsh Report 1998 contained a recommendation that a “Code of
Governance” be adopted. In 1999 John Warburton, the appointed
Mediator, unsuccessfully attempted to assist Council to adopt a suitable
Code.

In 2002, Terry Bramham of Macquarie Lawyers, recommended that

Council adopt a Code by Local Law, and incorporate sanctions. This
advice was not followed.

b. Code “Adopted” by Council March 2003

Following the Council elections in March 2003, each of the nine
Councillors signed a declaration by which he / she:-
e acknowledged they had received and read a copy of the Glen Eira
Code of Conduct (developed by Commissioners); and
e undertook to perform their duties as a Councillor in accordance
with that Code.

The Code contained the following provisions :-

i. Principles
That Councillors:-
o act with honesty, integrity, exercising due care and
diligence;
o make informed decisions in the best interests of the
community; and
o declare pecuniary and personal conflicts of interest;
respect confidentiality of Council information; and
o recognise that staff are accountable to the CEO and
through him to the Council as a whole.

o

ii. Use of Council Resources
Council equipment, stationery, resources and facilities to be
used only for the performance of duties as a Councillor.

iii. Impartiality
Councillors to perform their duties without discriminating against
or favouring particular parties.
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C.

iv. Conduct Towards Other Councillors and Council Officers
Councillors to be courteous and honest to fellow Councillors and
Council Officers. Criticisms concerning professional competence
or personal behaviour of fellow Councillors to be made to the
Mayor, and when it concerns a Council Officer, to be made
constructively to the CEO.

v. Private Business
Councillors not to use Council resources to conduct private
business, e.g. using Council phone to conduct private business.

vi. Corrupt Conduct
Councillors who are aware of, or suspect fraud, corrupt, criminal
or unethical behaviour (by a Councillor, Officer, or Customer), to
report it to the Mayor or CEO immediately.

Each Councillor was asked by the Inspectors whether they signed the
Code in March 2003, what the Code contained and whether they had
referred to it in carrying out their duties. In summary, the responses
indicated that:-

e Most Councillors understood the Code and were able to give a
general overview of its contents.

e Almost all agreed that behaviour towards each other had been a
major problem. The words most used were harassment, lack of
respect and an inability for some Councillors to treat others civilly.
Failure to observe this part of the Code consumes too much time
and energy.

e Private use of phones was raised by several Councillors as an
issue.

e Some believed that a Code should have sanctions and specify
consequences for misbehaviour, otherwise it will be of little value.

Adoption of “Minimalist” Code December 2004

The Council adopted a new Code in December 2004 that is best
described as “minimalist’ as it goes little further than incorporating the
provisions contained in Section 76C of the Act.

In making its decision, Council considered examples of both the
minimalist and expanded Codes presented by the CEO. Councillors were
asked why, given the governance problems at Glen Eira, the issue was
not given greater priority by adopting an expanded Code. Most
Councillors said that they were waiting for a new Code of Conduct to be
produced by DVC / MAV as a guide, after the Council elections in
November 2005.

However, the adopted Code included a clause to address the provisions

of Section 76C (3)(b) of the Act regarding the resolution of internal
disputes between Councillors. It provides as follows :-
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“Councillors commit to working effectively together at all times and to
developing good working relationships. In the event of any dispute
occurring where Councillors are unable to resolve interpersonal conflicts
that unduly affect the operation of the Council adversely, the parties to the
dispute agree to work together with openness and transparency to resolve
the dispute, and will agree to the appointment of a mediator where
appropriate.”

Despite having adopted this clause, Councillor behaviour and working
relationships continued to deteriorate, involving abuse, disruption and
bitterness. Crs Erlich and Grossbard were involved in an altercation which
ended in the Magistrates Court. This conduct re-enforces the view that
Councillors have neither the capacity nor the intent to effectively control
their behaviour.

. Councillor Comment

Councillors expressed concern to the Inspectors that personal and
political differences will continue to impede the process of adopting an
effective Code and there is doubt as to whether there is a will to
implement it. Most believe it will be difficult to obtain consensus.

Cr Grossbard stated that the Council did not accept the Good
Governance Guide issued by peak local government organisations in
March 2004 and that the application of its principles to Council
performance was urgently required. Cr Marwick expressed her
disappointment with Council’s attitude to adopting a Code. She believed
much more could have been done earlier and had advised Council to
adopt the Nolan principles which had been applied in English local
government.

Current Position

In response to a request from the Mayor, the CEO presented a report to
Council dated 10 March 2005 concerning the adoption of a Code. He
drew attention to the need by Council to answer three questions:-

e “[s there the will to adopt a genuine code of conduct which
specifies exactly what behaviour is required in each circumstance?

e s every Councillor prepared to be bound by such a code and
require each other Councillor to be bound by it?

e Should it be an adopted code or should it have sanctions and be
incorporated into the Local Law? “

The code was not discussed at the March Meeting. However, the matter

was raised and discussed by Councillors at a meeting held on 9 May
2005, but it appears little progress has been made.
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f. Conclusions

All Councillors signed a Code of Conduct in March 2003 but failure
to observe some aspects of the Code, in particular those concerning
behaviour towards fellow Councillors, has had a destabilising impact
on Council performance.

Many Councillors saw the “minimalist” Code adopted by the Council
in December 2004 as being inadequate, given the Council’s
continuing governance problem.

Council’s failure to attempt to implement this Code immediately after
adopting it clearly demonstrates that it lacks the capacity and intent
to take any responsible action to improve governance.

Councillors recognise that it will be difficult to reach consensus on a
suitable Code of Conduct and expressed doubts as to the will to
adopt and implement a Code that :-
e precisely specifies behavioural standards;
e prescribes enforceable sanctions for breaches of its
provisions; and
¢ requires each Councillor to be bound by it.

3. MEDIATION PROCESSES

a. Council Use of Mediation

The Council has been assisted on two occasions by mediators /
facilitators. The first was in 1999 when, as a result of the Walsh Report
1998  which identified governance problems at the Council, John
Warburton was appointed to assist. The second was in 2002/03 when Tim
McFarlane was engaged to provide a similar service.

i. Appointment of John Warburton

Mr Warburton said he spent about five months with the Council and
faced a very difficult situation. His role was to assist the Councillors
through a difficult period and help them develop a satisfactory
working relationship between themselves, and with the staff.

Mr Warburton’s report to the then Department of Infrastructure
stated in part that:-

“....In my opinion, relationships had improved significantly since the
Walsh Report.....” and “....much work had been done towards
developing the recommended protocols, but this process had been
abandoned when it became clear that no amount of written protocols
would change behaviour if there was not a will to change”.

and
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ii.

“As a result of this realisation, the Executive proposed the formation

of a “secretariat” ..... which  “....would more directly service
Council needs”.

and

“The proposal to create a ‘secretariat” [to specifically service
Councillor requirements] has been well received by all and in my
view, is the key to a more harmonious future for the Council. There
can be no guarantee as to the future, but | am confident that Council
is making  genuine efforts to achieve better outcomes for
themselves and the community.”

Following the departure of John Warburton, the initial improvements
gained in Councillor relationships deteriorated. Despite the
establishment of a secretariat, the absence of protocols again
resulted in an escalation of interpersonal conflict and a recognition
by some Councillors that mediation was still required.

Appointment of Tim McFarlane

Tim McFarlane was engaged by the Council in November 2002 to
address the breakdown in personal relationships between
Councillors and to improve the Council governance practices. Mr
Mc Farlane is a highly regarded lawyer, specializing in mediation.

His report to the then Mayor, Cr Marwick, on 28 April 2003 advised
the Council that

“... There appears to be substantial issues impacting upon Council’s
governance. These issues would seem to flow from Councillors’
personal concerns on a range of matters and frequently have no
relationship with the business before the Council.”

He proposed to the Council that his future involvement would have
two components:-

(i) develop more sophisticated protocols for managing
Councillor relationships; and
(i) provide a mentor for Councillors.

The more sophisticated protocols were to involve “improving conduct
to embrace the notions of courtesy and honesty, and include the
Nolan principles of selflessness, integrity, objectivity, accountability,
openness, honesty and leadership”.

In addition, Mr Mc Farlane referred to a need to address the
consequences (i.e. penalties) which might be applied as a result of a
behavioural breach. He advised that the mentor role should be
provided by an independent person, be private and confidential,
involve no enforcements or penalties and thereby complement the
protocols contained in the Code of Conduct.

Mr Mc Farlane said his appointment with the Council was terminated
by Cr Marwick shortly after he submitted his report.
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The Inspectors held discussions with Mr Mc Farlane to ascertain his
general perceptions about Council governance issues during his
term of appointment from November 2002 to March 2003. In his
view, Councillor relationship problems at Glen Eira result from a
combination of factors — personalities, politics, egos and personal
differences. He expressed the view that it was very unlikely that the
group of Councillors with whom he was involved would ever be able
to work productively together.

It should be noted that the composition of the Council changed with
election of three new Councillors in March 2003.

b. Councillors’ Opinion of Mediation

Councillors were asked by the Inspectors for their views on the mediation
processes and the likely success of future mediation.

Cr Marwick said as Mayor, she terminated Mr McFarlane because the
process “wasn’t getting anywhere’, was costly and she preferred to
address governance issues by adopting a new Code of Conduct through
the MAV.

Most Councillors were of the view that mediation would not be successful
because:-
¢ it won’t work with the mix of Councillors;
e problems have gone too far;
e there is no goodwill or honesty; and
e “..we feel good, then we fall away

P

Some said mediation may improve relationships if Councillors could “get
over” past issues and if a person could be found who was acceptable to
all participants.

c. Council’s Recent Approach to Mediation

At the Ordinary Council Meeting held on 11 April 2005, Cr Erlich raised
the matter, suggesting Council should appoint a mediator. At the
adjourned meeting held on 18 April 2005, the following resolution was
adopted by the Council.

“Crs Erlich/Martens

a. That Council engage a mediator to assist the Council in
dealing with the governance and other problems.

b. That the mediator have previous experience of Glen Eira City
Council.

C. That the Director Community Relations report back at the
earliest opportunity as to who could undertake the mediation
workK.

d. That a Media Release be issued informing the public that
Council is seeking the services of a mediator to help deal with
the problems at Council.”
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Cr Marwick voted against the motion.
Crs Goudge and Bury were absent.

On 27 April 2005 Cr Erlich, who moved the motion on 18 April 2005 to
employ a mediator, wrote to the Inspectors advising that “/ thought the
appointment of a mediator would vastly improve the operations of the
Council and the interaction of Councillors. However, | now realise this is
impossible”. By 17 March 2005, Cr Martens, who seconded the motion,
was also expressing doubt about the prospects of mediation being
successful.

In a letter to the Inspectors dated 22 April 2005 Cr Marwick said the
motion to appoint a mediator was introduced “... to impress yourself [i.e.
Inspector] for fear of being sacked”.

At a Briefing Meeting on 4 July 2005, Councillors were still discussing
whether mediation was necessary, how long it would take, how much it
would cost, and whether it is would be successful. It is clearly evident no
progress had been made by that date.

d. Conclusions
There is no evidence that mediation has been successful, or has
been supported by Councillors. It is very doubtful that mediation
processes will improve the behavioural practices and relationships
of the current Councillor group.
The recent Council decision to engage mediation services appears

to be a reaction to the investigation process rather than evidence of
a serious attempt to improve behaviour.

4. BREACHES OF CONFIDENTIALITY

a. The Importance of Confidentiality

A Council may close a meeting to members of the public to deal with
items such as personnel and contractual issues, legal advice and
personal hardship of a resident or ratepayer. These confidential or ‘in
camera’ meetings are an important privilege conferred by the Act.

It is important to ensure that powers to close meetings to the public and
limit the circulation of documents is exercised in the public interest, and
not to prevent appropriate public scrutiny of Council business.

Section 77 of the Act protects Council confidentiality by making it an

offence for a Councillor to release information if the Councillor knows or

should reasonably know it is confidential. Generally information is

confidential if it is:-

i. provided for consideration by Council at a meeting closed to the
public; or
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ii. designated as confidential information by resolution of the Council; or
iii. designated in writing by the CEO to be confidential;

and where the Council has not passed a resolution that such information
is not confidential.

. Articles Reported in Leader Newspapers

In recent months a substantial number of articles have been published in
the Leader Newspapers, i.e. the Moorabbin Glen Eira Leader and the
Caulfield Leader, disclosing what appears to be “confidential information” .
The number of these disclosures increased markedly during the period
October 2004 to April 2005, particularly in relation to the CEO re-
appointment process.

A list of these articles is as follows:-
e “Backflip on CEO”, Moorabbin Glen Eira Leader, 1 February 2005
e “Showdown over Chief”, Moorabbin Glen Eira Leader, 8 February

2005

e “City CEO post opens up’, Caulfield Glen Eira Leader, 15
February 2005

e “Grossbard repays bill”, Caulfield Glen Eira Leader, 22 February
2005

e “CEO:-I'll sue you”, Caulfield Glen Eira Leader, 1 March 2005
“Cops might be asked to find source’, Caulfield Glen Eira Leader
1 March 2005.

“Duo in ugly scene”, Caulfield Glen Eira Leader, 8 March 2005
“Bid for legal aid”, Caulfield Glen Eira Leader, 15 March 2005
“Probe to re-open”, Caulfield Glen Eira Leader, 15 March 2005
“No go on fee vote”, Caulfield Glen Eira Leader, 29 March 2005
“CEOQO saga is over”, Caulfield Glen Eira Leader, 19 April 2005

Cr Grossbard produced a number of examples to the Inspectors which he
believed were breaches of confidentiality, many of which are included in
the above list.

. Councillor Interviews re Confidentiality

All Councillors, when questioned by Inspectors under Oath, denied
making improper use of information acquired as a Councillor to make a
gain for themselves, and also denied disclosing confidential information
from Council records generally and specifically relating to:-

e the PwC report;

e the CEO appointment process;

e the motion put by Cr Marwick at the Council meeting held 7
February 2005 regarding the appointment of a recruitment
consultant;

e the agenda papers for the meeting held on 7 February 2005 after
they were designated confidential by the DCR;

e Council’s application to the Minister for permission to vote on
Council resolution authorizing payment for legal representation in
connection with meetings with Inspectors of Municipal
Administration.
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Cr Hyams told Inspectors that he had disclosed confidential information in
relation to the CEO appointment process to his solicitor for the purposes
of obtaining legal advice, on the basis that his solicitor was bound by
“solicitor/client confidentiality’.

During interviews with the Inspectors, Crs Esakoff and Marwick were
accompanied by their spouses. The Inspectors observed that both
spouses appeared to have a detailed knowledge of Council business.
Given the time Councillors spend on Council business, it is to be expected
that Councillors’ spouses have some understanding of the role of their
partners. However the apparent in-depth knowledge in these cases raised
questions about the protection of confidential information. Several
members of the public expressed concerns to the Inspectors about this
issue.

d. Interview with Leader Journalist

Mat Dunckley, a journalist at Leader Newspapers, wrote most of the
articles that contained Council confidential information. In an interview
with Inspectors, also attended by his supervising Editor and Chief of Staff,
Mr Dunckley declined to reveal his sources of information.

During subsequent examination by the Inspectors under Oath, Mr
Dunckley declined to answer questions, relying on the privilege against
self incrimination as a lawful excuse for the purposes of Section 223C (2)
of the Local Government Act.

e. Conclusions
A significant number of articles containing confidential information
(within the meaning of Section 77 of the Act) have been published in

Leader Newspapers.

All Councillors denied under Oath having disclosed confidential
information.

The prevalence of this practice inhibits the capacity of Councillors to
discuss confidential information, creates a climate of mistrust and is
indicative of a serious governance problem.

Consideration should be given as to whether any action need be

taken in respect of the refusal by Mr Dunckley to answer the
questions put to him.

5. COUNCILLOR INTERESTS

a. Relevant Sections of the Act

Part 4, Division 1A of the Act contains several sections which relate to the
interests of Councillors. These include :-
o Section 77A - Disclosure of Interests
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Section 77B - Conflict of Interest
Section 78 - Pecuniary interests
Section 79 - Disclosure of Conflict of Interest
Section 81 - Register of Interests

b. Review of Councillor Compliance

Allegations were made to PwC and to the Inspectors, about possible
breaches by Councillors of these sections of the Act.

All Councillors were questioned under Oath as to their compliance with
these provisions. However, it appears that no breaches of these sections
have been committed, with the exception that Cr Goudge was late in
submitting his register of interest returns for 2002/03 and 2003/04. This
was referred to Local Government Victoria and no action taken because of
his extenuating circumstances.

c. Conclusions
There is no evidence of any Councillor committing a breach of
Sections 77A, 77B, 78, 79 and 81, other than a failure by Cr Goudge to

submit a register of returns within the time frame specified on two
occasions, a matter which has been dealt with previously.

6. COUNCILLOR INDUCTION PROCESSES

a. Opportunities Provided

Following the election of Councillors in March 2003, the CEO presented
each Councillor with an Induction Manual entitled :-

“Information for Elected Councillors of the City of Glen Eira’. A table
detailing the contents contained in the manual is attached to provide
information on the range of topics covered. Refer Appendix 2.

The induction program involved a number of stages over several days
and included :-

Monday 17 March 20083 -

e A brief overview of the Council;

e The process for the Council Meeting on 19 March 2003;
e |ssuing equipment such as mobile phones etc.

Wednesday 19 March 2003 —
e Special Council Meeting to swear in Councillors (and elect the
Mayor, if desired).

Saturday 22 March 2003, Proposed Induction Session —

e [ntroductions with the management team;
e |[ssues facing Glen Eira;
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Issues arising from this binder / issued to Councillors;
Issues facing the Group;
Legal and governance framework for Councils, presented by
Council’s principal Solicitor, Mark Hayes of Maddocks. This is a
standard session presented to a number of Victorian Councils:-
o local government as a “tier” of government;
o decision-making (including how a Council is a legal entity
separate from its members and can only act by resolution
or decision of a delegate);

o delegation of powers;

o individual Councillors and decision-making, including
confidentiality;

o the role of the organisational arm of a Council;

o corporate governance;

o pecuniary interest;

o personal liability of Councillors;

o likely reforms to the Local Government Act, including

conflict of interest.

Monday 24 March 2003

Town Planning — conducted by Jeff Akehurst, Director City
Development;

Community Facilities and Infrastructure — offered but not taken
up by Councillors;

Aged Care — offered but not taken up by Councillors;

Briefing on the Council Agenda for the Meeting on 31 March
2008.

Tuesday 25 March 2003

Meeting procedure and rehearsal of a Council Meeting with
Andrew Newton using the Local Law.

Councillors were invited to consider participating in the following activities
/ courses:-

Attending the Council Service Centre and sit in on the phones for
a time, the purpose being to gain an understanding of the queries
and requests received by the Centre, and the means of handling
them. One Councillor (Cr Bury) accepted the offer.

The “Company Director’s Course” run by the Australian Institute of
Company Directors. The Course is very strong on corporate
governance, financial management and legal obligations. Cr
Goudge has attended this course.

Developing group “protocols” on the method by which Council
wishes to deal with the media, inter-government relations and
similar issues. No sessions to deal with these matters were held
because of insufficient Councillor interest.

Sessions on public speaking, understanding financial statements

and other matters of interest to Councillors. Again Councillors did
not show an interest in participating.
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e Attending a weekend session to discuss strategic issues and
pursue certain subjects in more depth.

According to the CEO, a weekend session was last held in 2002 and
Councillors have not agreed to attend one since. A reason commonly
given for this is that it won’t work because of the personal dynamics of the
group of Councillors.

e Each Councillor attending meetings with the CEO to discuss any
issues relating to their roles and responsibilities. Little interest was
shown in this offer.

e The various courses offered to Councillors on a weekly basis that
are relevant to their interests. These are rarely accepted.
According to the CEO, some Councillors in full time employment
have difficulty in attending.

Other induction / educational opportunities:-
e Six Councillors attended the Councillor Development Weekend
conducted by the MAV at Lorne in July 2003, these being Crs
Marwick, Esakoff, Grossbard, Bury, Sapir and Martens.

e On 2 February 2004, Mark Hayes of Maddocks made a
presentation to the Council on the Local Government Democratic
Reform Act. A further presentation was made by the CEO on 20
July 2004 which included the Second Reading Speech and the
Explanatory Memorandum.

e On 16 February 2004, Council received a presentation from a
consultant, Ms Jane Nathan (of “Government Matters”) on
Planning Issues.

e On 19 July 2004 Councillors were presented with information
issued by Local Government Victoria concerning changes to the
Act which included the Minister’s Guide to the changes, and the
MAV outline of the new provisions.

b. Discussions with Councillors

Each Councillor was asked by the Inspectors to comment on the
adequacy or otherwise of the Induction processes. Most Councillors
agreed that the information provided and opportunities to participate were
adequate — there was “... plenty available”. The difficulty for some was full
time employment which reduced the opportunity to become involved to
the extent desirable. Cr Marwick emphasised the importance of induction
because she believed that roles and responsibilities are often
misunderstood by Councillors. Cr Grossbard believed that more work was
required. He presented a report to ‘the Government’ on the issue,
suggesting that Councillors do a six-week training course.
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c. Conclusions

The induction programs available to Councillors are relevant and
comprehensive. Nearly all Councillors agreed that information
presented to them, and the courses / sessions offered, were
adequate and that each Councillor has a responsibility to participate
and educate themselves on roles and responsibilities.

Any deficiencies in Council performance cannot be justifiably
attributed to any shortcomings in the opportunities presented for
induction and training.

7. CONSULTATION / COMMUNICATION

Consultation / communication processes are an important part of good
governance and the Inspectors sought to establish the standard of performance
by the Council in these areas.

a. Between the CEQO / Administration and Councillors

Governance Digest -

A Governance Digest is sent to Councillors by courier each
Thursday. It includes a diary of all engagements involving the
Mayor / Councillors, any key commitments by senior managers
(e.g. conferences) and events which affect the community. It sets
out information under five chapters laid down by the CEO:-

o “For Councillors to take action / decision” (e.g. extra
information about a matter coming before Council;
opportunities to attend development courses);

o “Sensitive issues that Councillors should be aware of’. This
is the heart of the Digest. It updates Councillors on
constituent concerns, media items, etc.

o “Decisions made by management that Councillors should
be aware of” (e.g. decisions by the Delegated Planning
Committee);

o “Reports on progress” (e.g. implementation of capital
works);

o “General information’.

Provision of this information is based on an internal policy which
states:-

“The golden rule is No Surprises. It is our policy to alert our
Councillors beforehand of any issue which could reasonably
become the subject of public discussion.”

Agenda Papers -

Councillors receive the final agenda papers for Council meetings
eleven days before the meeting. This provides an opportunity for
Councillors to ask questions, inspect sites, consult colleagues in
preparation for the meeting. The agenda is always discussed at a
Briefing Meeting one week before the Council Meeting.
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According to the CEOQ, issue of the agenda one and a half weeks
before the meeting is the earliest of any Council in Victoria. In his
view, most Councillors do not read the agenda before the meeting
and the discussion is usually superficial.

e Pre-Meeting —

A “pre-meeting” is held at 7.00 p.m. prior to the Council meeting at
7.30 p.m. This was implemented to ensure there would be no
surprises and to allow Councillors time to discuss important items.
The CEO said that it worked well for a period. However, since
2002, it has been less useful as Councillors do not disclose items
of Urgent Business, Councillor Questions or Requests for Reports
and surprise their colleagues by raising them at the Council
meeting.

e Meeting Mayor / CEO —
The Mayor and CEO have a regular meeting each Monday. The
CEO provides a brief agenda in advance. In addition, the Mayor
and CEO meet as the need arises.

e Meeting CEO / Directors —
The CEO meets with all Directors each Monday at 3.00 p.m. The
meeting is called the “no surprises” meeting and deals only with
items on Councillors’ agenda for that evening, any general
business which needs to be raised with Councillors and any
general business which Councillors may raise with Officers.

¢ Requests made to Councillors —
Any request addressed to a Councillor is registered in the
Councillor Request System and forwarded to the relevant
department for attention and the preparation of a draft response
for the Councillor's consideration. Each Councillor receives a
sheet each Thursday showing the status of all their requests.

b. Between Councillors and Councillors / Staff

As noted above, the Councillors do not use the pre-Council meetings as an
opportunity to address differences of opinion and reach constructive
conclusions. Instead, information is withheld and used at Council meetings
to ‘point score’ or cause embarrassment.

Councillors generate numerous memoranda of an accusatory and
inflammatory nature, which are reflective of the acrimonious and distrustful
relationships between each other and between councillors and the
administration. This is time-consuming, counter-productive and indicative
of very poor governance.

Understandably, the staff has reacted to this negative climate of mistrust

by maintaining copious records as protection against potential accusations
by Councillors.
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c. With the Community

Service Centre -

The Service Centre is the Council’s main point of contact for the
Community. It averages more than 1,000 calls or visits to the front
counter each day. The average call waiting time is about eight
seconds. 70% of all calls are handled to completion by the
operator who answers the phone i.e. not referred to any other
department.

Publications -

The main ones are :-

- The Glen Eira News that is distributed monthly to all households
and businesses in Glen Eira. It provides information on current
issues. At the CEOQO’s direction, it carries a section which lists all
the matters on which Council is undertaking community
consultation at that time.

- The Community Resource Guide which gives details of all
Council services and community groups.

Annual Report —

This report provides a total overview of Council’s performance in
servicing the needs of the municipality, and of its financial
stewardship. The Council won the Australasian Reporting Award
for its 2003/04 Annual Report.

Newspapers and Web Site -

Each fortnight, Council information is published in both editions of
the Leader. While this involves significant cost, the CEO believes
it is justified in terms of providing the opportunity to communicate
with the community.

Ample information is provided on the web site. The home page
displays current items, and seeks public contribution.

Best Value Reviews -

These reviews usually involve consultation with users of the
particular service through surveys, public meetings and focus
groups. The nature of the consultation and the outcomes are
disclosed in the reports of the Best Value reviews which are
submitted to public Council meetings.

Planning Conferences -

Significant town planning items are submitted to Council meetings
for decision.  Although not required by the Planning and
Environment Act a Planning Conference is held prior to the
meeting. This additional step provides an opportunity for the
applicant and objectors to come together in a meeting chaired by a
Councillor to discuss particular issues. According to the CEO,
there may often be compromises by the applicant to eliminate or
lessen the areas of objection. “We regularly receive feedback that
people, even if they do not like the ultimate decision, believe that
they have had a fair hearing.”
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d. Particular Instances

e Community Plans —
The Council’s Community Plan involved major consultation during
2003. There were four community workshops, three focus groups
of stratified samples of randomly selected people and a 600
person phone survey. A draft Council Plan was put out for further
public consultation. Some Councillors did not attend any
workshops.

e Budgets —
For each budget, the Council publishes not only the statutory
notice but also paid advertising with the Leader to inform the
public. A critical instance was the 2002/03 Budget which involved
the use of a Rate Rebate Scheme.

e Community Forums —
Community Forums are convened to address important matters.
For example, with the proposed rate increase in 2002, the CEO
addressed a widely advertised public meeting about the state of
Council’s assets and the likely consequences if more money was
not spent on them.

e Position Papers —

From time to time, discussion papers or position papers are
published on topical issues such as Child Care in 2004.

e. Concerns Raised by Residents / Groups

Some concerns were raised with the Inspectors by individuals and group
representatives about the adequacy of community consultation and
communication on particular issues. These are discussed in Part lll,
Section 11 of this report.

f. Conclusions

Consultation and communication procedures and processes, both
external and internal, where generated by the CEO and staff, are
extensive and effective. They are a product of the quality and quantity
of information produced by the CEO and the administration.

While Councillors communicate extensively, most of the
interchanges are inflammatory, acrimonious, and usually aimed at
‘point scoring’ or causing embarrassment. It is a severe impediment
to effective decision-making and any prospect of improving
governance.

The staff maintain copious records as protection against potential
accusations by Councillors.
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8. PLANNING, ACCOUNTABILITY AND FINANCIAL MANAGEMENT

a. Legislative Requirements

Council planning and accountability includes preparation of the Council
Plan (Section 125), the Strategic Resource Plan (Section 126) the Budget
(Section 127) the Annual Report (Section 131) and the Performance
Statement (Section 132).

The principles of sound financial management are set out in Section 136
of the Act and include in summary:-
e prudent management of financial risks including debt level,
management and maintenance of assets and liabilities;
e pursuing spending and rating policies consistent with maintaining
a reasonable degree of stability in the rates burden;
e ensuring decisions are made and actions taken having regard to
the financial effects on future generations; and
e ensuring full and accurate disclosure of financial information.

b. Comments on Performance

The Council has met all its obligations under the Act regarding the
preparation of the Council Plan, Annual Budget, the Annual Report and
Performance Statement, and submitted them to the Minister in
accordance with legislative requirements. The content and presentation is
of a high standard.

The Council is in a strong financial position. According to the Strategic
Resource Plan 2005 — 2009, the Council will achieve close to a balanced
operating position, cash reserves will be sound, the Working Capital ratio
will be a healthy 1.6:-1 to 1.8:-1, liabilities will remain low because Council
has no interest bearing loans; outlays on capital works will exceed
depreciation and expenditure and rate income per assessment will remain
relatively low. A close check is kept on the financial position through the
preparation of quality monthly performance reports.

According to Andrew Greaves, Director Financial Audit and Local
Government, Victorian Auditor General’s Office, the Glen Eira City
Council is financially healthy and showing positive signals. The Council
has a good Asset Management Strategy and has justified rate increases
to meet infrastructure needs.

Local Government Victoria supports the views given by Mr Greaves.

The external members of the Audit Committee, David Gibbs (Chairman)
and Gary McLean, emphasised that the CEO and Senior Management
are very good performers. In addition to financial performance, the
Council has effectively addressed risk management, to the extent that it
is now recognised as being one of the top three performers in Victoria /
Tasmania.
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Geoff Harry, Partner PwC and Internal Auditor, advised the Inspectors
that in his view, financial management and control systems were very
sound and that the Council is well managed.

c. Conclusions
According to the external members of the Council’s Audit Committee
and the Internal Auditor (PwC), the high standards achieved in
strategic planning, budgeting, reporting and financial management

are the product of a capable and dedicated administration. The
Inspectors concur with this view.

9. STAFF GOVERNANCE

a. Staff Procedures and Policies

The CEO has developed and implemented a set of procedures, policies
and guidelines pertaining to staff governance matters.

These include:-

e “Rules of the Road”
- a booklet which covers topics such as Council submissions,
Minutes, Resolutions, Advisory Committees Briefing Meetings,
communication between staff and Councillors, Policies affecting
staff, Public Meetings, Functions and Ceremonies, Public
correspondence, Council publications and dealing with the Media.

e Staff Code of Conduct
- includes values, teamwork, customer service, leadership, conflict
of interest, work performance, relations with Councillors, use of
official  resources, discrimination and harassment, the
Whistleblowers Protection Act, financial probity and accountability,
information privacy and confidential information.

e Telephone Equipment
- in particular effective and responsible use of Council provided
telecommunications equipment and network; and

- to assist and direct staff with:-
i. providing information via the telephone;
ii. telephone etiquette
ii. appropriate use of Council’s telecommunication
infrastructure

b. Staff Induction Program

New employees are given a full day session soon after commencement
on issues such as occupational health and safety, risk management,
customer service, public relations, City development and Council
services.
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Thirty three (33) new employees attended an Induction Program in
February 2005, all of whom provided feedback that rated the program
highly and contained suggestions for improving the induction procedure.

Conclusion

Staff governance practices and procedures are relevant,
comprehensive and well targeted to maximise staff performance.

10.SURF COAST SHIRE COMMISSION OF INQUIRY REPORT

a.

Commentary

On 4 June 2003, the Minister for Local Government tabled the
Commission of Inquiry Report into the Surf Coast Shire in Parliament.

The Minister then sent a copy to all Councils and urged each Council to
closely study its findings and recommendations. The Minister further
stated that:-

“It's important that we heed the lessons of this episode and make sure
they are not repeated in another Victorian Council...” and

“No Council can afford to be complacent. Nor can Councils ignore
dysfunctional or inappropriate behaviour within Council, or between
Councillors and staff, that may jeopardise the effective operation of the
Council.”

This message was supported by Prue Digby, Executive Director, Local
Government and Regional Services who wrote to all CEOs advising them
“...to carefully consider each of the findings and recommendations in the
report”.

The Glen Eira City Council held a Briefing Meeting on 30 June 2003. The
Surf Coast Report was listed for discussion. When questioned by
Councillors about why he had included it on the agenda, the CEO
explained that in his view, the correct procedure was to table the Report
at a Council meeting and that he had an obligation to do so.

Councillors requested that he remove it from the agenda because:-
e Council should not be seen as “running down other individuals and
Councils”, and
e “Nothing can be gained by reporting this item to the Council”; and
e ‘It could infer that this was the way Glen Eira was run”.

The CEO removed the item. However, the next day he sent a letter to
each Councillor stating in part, that :-
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“I thought that next Monday night would have been a good opportunity for
this Council and Councillors to make a ringing endorsement of the
principles and practices of Good Governance. The Report of the
Commission of Inquiry into Surf Coast would have provided a good
opportunity.”

Cr Erlich sent a memo to the then Mayor (Cr Marwick) stating that :-
“I believe that the Chief Executive Officer is 100% correct in including this

in the agenda, particularly from a governance point of view and given the
problems that the previous council encountered.”

. Discussions with Councillors

Councillors were interviewed about their reactions to the Inquiry Report.

According to Cr Goudge, there were two reasons to remove it from the
agenda.

“First we did not want to be seen as slagging another Council. Second,
the report is not applicable to Glen Eira.”

Cr Hyams said he believed it was improper to leave it on the agenda
because it could be seen as the CEO suggesting we have the same
problems. According to Cr Hyams there was no similarity in governance
terms between Surf Coast and Glen Eira.

Cr Martens said it was a “touchy” subject with Councillors. Most did not
want to know they had problems and to bring it up meant you were a
“‘troublemaker’.

Cr Marwick stated that putting the Inquiry Report on the agenda was
offensive — “...not our place to be critical of another Council”.  When
asked whether she thought there were some lessons in the document for
Glen Eira, she agreed that lessons could be learned from it.

. Conclusions

The Surf Coast Shire Inquiry Report has a direct relevance to the
way in which governance operates at Glen Eira.

The Council’s failure to take the advice given by the Minister not to
“ignore dysfunctional or inappropriate behaviour within Council”,
and its failure to heed the “valuable lessons” provided by the Surf
Coast Shire experience, is indicative of its lack of appreciation of the
Council’s serious governance deficiency, and its unwillingness to
address that deficiency.
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11.ISSUES RAISED BY RESIDENTS / RATEPAYERS ORGANISATIONS

a.

Background

Over thirty residents and representatives of ratepayer organisations either
met with, or wrote to the Inspectors expressing concern about decisions
made on planning permits, levying of rates, parking infringements, off
leash area for dogs and other operational issues. Some of these concerns
related to the adequacy of consultation and communication processes.
Disagreements of this nature are not unusual in local government, as
decisions cannot always be made which will satisfy various competing
interests.

The issue of possible conflicts of interest was raised, in particular
regarding Councillor representation on the Caulfield Racecourse Trust
and non-Council bodies such as Labassa and Ripponlea. The Inspectors
are satisfied these matters do not constitute conflicts of interest provided
Councillors continue to comply with the relevant provisions of the Act.

The role of Inspectors is to form conclusions about governance practices
of the Council and all ratepayer/resident contributions have been taken
into account in making this assessment.

Some of these matters have been referred to the CEO and relevant
Directors for attention, while others have been dealt with in other sections
of this report.

However, there are two significant issues which require specific
comment:-

e Princes Park Redevelopment; and

e Child Care Centres.

Princes Park Development

Princes Park redevelopment commenced well before the election of the
current Council in March 2003. The project involved the erection of an
indoor multi-purpose sports pavilion containing at least four basketball
courts.

i. Community Complaints

Representatives of the Jasper Action Group indicated that
consultation processes for park development were inadequate.

The Group’s concerns relate mainly to events which occurred prior
to the 2003 Council election and include:--
e inadequate consultation processes including an incomplete
letterbox drop;
e inadequate reports by external consultants and the briefs
given to the consultants by Council;
¢ information that was provided by Council in response to
requests kept changing;
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ii.

e Council’s alleged refusal to accept hundreds of letters of
complaint because they were pro-forma rather than
individual letters;

trees being cut down without notice;

anomalies in the sequence of processes;

lack of transparency of information; and

the attitude of the administration to those residents seen to
be opposing Council’s plans.

The Group now believes that issues have been “semi resolved”
and that they will accept future Council decisions providing they
are made democratically.

The Glen Eira Ratepayers (GERA) Association expressed the
view that:-

“... it is undoubtedly Council’s role to make decisions without fear
or favour but in this instance it was not without favour, [...] given
the interpersonal distrust and swinging loyalties amongst the
group of Councillors.”

When the new Council was elected in March 2003, Cr Grossbard
successfully moved to change the Master Plan which had been
adopted by the previous Council by deleting the skate board
facility and replacing it with parkland and walking paths.

Councillor Concerns and CEO’s Responses

The CEO advised he was approached by Cr Marwick (then Mayor)
and Cr Hyams on 2 July 2003, and also Cr Esakoff on 3 July
2003, who expressed their concerns over the lack of open
consultation about Princes Park Development, in particular about a
“skate ramp”.

The CEO advised Cr Marwick in summary that :-

e until June 2003 the project had never followed a proper
sequence and the Council had provided no clear objectives
concerning facilities such as parkland beautification, indoor
basketball and skate boarding. Because of Council failure
to do this, successive stages collapsed;

e the Council changed its priorities several times, for
example:-

o after initially requiring a basketball facility to be
located in the middle of the Park; changing it to -

o an Adolescent Activity Area on Bambra Road; then
changing it to -

o retaining the Park in its present form but making it
more attractive and more usable;

e most of the critical resolutions were carried in Urgent
Business, without supporting Officer submissions setting
out important considerations and options, and often with
decisions being made by Council at short notice;
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iii.

e the Council resolved on 31 March 2003 that note be taken
of the fact that resolutions were passed by the Council on
12 August 2002 and 10 February 2003 requiring Council
Officers to implement the Princes Park Master Plan, i.e.
Officers were required to implement the Council’s decisions
and were subjected to criticism by Councillors and the
public for doing so.

Gary Henshall and Associates were engaged to provide a report
on the proposed developments, including the results of a public
consultation process. The Henshall Report supported the provision
of a skateboard facility in the park to cater for a need expressed by
the youth in the area. However, this suggestion was in conflict
with Cr Esakoff’s view because she had made it clear, prior to the
elections, that she was opposed to it.

Cr Esakoff was critical of the Henshall report, drawing attention to
what she termed the insufficient and possibly incorrect information
which staff may have provided to them.

The CEO responded as follows:-

e the Council decided on 6 November 2002 to conduct
further consultations;

e it was clear that “extremely strong views” would be
expressed on “all sides”;

e it would be a thankless task submitting the results of the
consultation back to the Council;

e Henshalls were engaged to perform the task;

e comments received were relayed to Henshalls;

e two Councillors were highly complimentary about
Henshall’s report;

e no decisions could be made on the results of the
consultation prior to the election in March 2003;

e that should Cr Esakoff consider any Officer had acted
unprofessionally or improperly, a probity audit could be
conducted by the Council’s Internal Auditors;

e that Council should set clear objectives for projects of this
size, “not make it up as you go along”.

The CEQ'’s offer to Cr Esakoff to carry out a probity Audit received
no response.

Conclusions

Criticisms levelled at staff for failure to consult and
communicate during the Princes Park redevelopment project
are, for the most part, unjustified.

The Council neglected to set objectives for the project,
continually changed the requirements, often made decisions
on an ad hoc basis as “Urgent Business” without adequate
staff advice and input, directed the staff to implement those
decisions and subsequently criticised them for doing so.
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Opinions about certain aspects of the project were polarised,
resulting in expression of very strong views from a number of
individuals, groups and some Councillors.

The offer of an independent probity check to be made of staff
involvement received no response.

Council has sought to lay blame on the staff for its own
inadequacies in decision making.

c. Caulfield Child Care Centre

i.

ii.

Issues

In August 2003, the Council resolved to close the Caulfield Child
Care Centre. Immediately following this decision, the Save
Caulfield Children’s Centre Group was formed with the object of
convincing the Council that the Centre should be retained because
in their view it was still required.

Ms Sue Loukomitis, a representative of the Group stated that:-

e the Council staff recommended that Council close the
building because it was old, costly to renovate and that
other suitable child care alternatives were available;

e the Council called for a further report and the Save
Caulfield Children’s Centre lodged a submission which was
tabled on 23 October 2003. The aim was to put pressure
on Councillors to change their minds;

e as a result, the Council decided to apply for an extension of
time to use the building until 2006;

e child care fees have risen substantially and the Council
made provision to spend $80,000 to improve facilities.

In meetings with the Inspectors some Councillors were critical of
the administration for submitting the matter to the Council for
decision without adequate information, and claimed that the report
presented to them was “flaweqd”.

Review of Decision Making Processes

On 20 May 2002, the Council authorised a review of Council
owned facilities, including those provided for childcare.

The review, which was carried out by Tungsten Group Pty Ltd,
included an outline of the current inadequacies of the Caulfield
Child Care Centre, the substantial financial operating losses being
incurred, an appraisal of new standards being set by governments
and the work required to bring facilities up to those standards.

As a consequence of this process, the question arose as to
whether or not the Council should continue to operate the Centre.
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The matter was submitted to the Council for consideration on nine
occasions between 16 July 2003 and 18 August 2003 without any
decision being made. At the Council meeting held on 18 August
2003, a motion which required that the public be consulted, was
lost.

Peter Jones, Director Community Services, submitted a report to
Council on 25 August 2003 in which he presented the advantages
and disadvantages of retaining the facility, including estimated
future capital and operating costs. The report listed a number of
options open to the Council including refurbishment of the existing
Centre, demolishing and rebuilding it, phased withdrawal and
transfer of children to other Centres, together with strategies
required to achieve a smooth transition.

Council was asked to select a course of action from four options
put forward in the report. Council resolved to “initiate a phased
withdrawal” from the Centre and transfer children to other centres.

The community (including the Save Caulfield Children’s Centre
Group) responded by registering their disapproval of Council’s
decision, suggesting there was a significant shortage of child care
places.

According to Mr Jones, some Councillors blamed him and his staff
for the original decision.

In response to the community pressures the Council resolved that
an additional report be prepared which addressed the “key issues”
regarding child care in the City of Glen Eira and a long term plan
which addressed the impact of the closure of the Caulfield Centre
on the overall child care needs.

This report was submitted to the Council on 22 December 2003 ,
again drawing attention to the information presented to Council on
25 August 2003. In addition it emphasised that:-
e there would be no shortage of child care places; and
e there were risks under the National Competition Policy
associated with continued subsidization.

The Council resolved, on 22 December 2003, to apply to the
Department of Human Services to secure a three year exemption
from the Children’s Services Regulations 1998, allowing the
Caulfield Child Care Centre to operate to 2006, and to increase
the fees to comply with the National Competition Policy.

Information has since become available supporting the original
staff advice. There has been a reduction in child care utilisation
rates resulting in an over supply of child care places in the City of
Glen Eira.
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iii. Conclusions

The Inspectors do not agree with the assertions that the
reports presented to Council were flawed. These reports
were detailed, objective and contained a substantial volume
of relevant information. Further, they were supported by an
independent review.

The Council deferred the issue on several occasions, voted
not to conduct a public consultation, made a decision to
initiate a phased withdrawal and then reversed it.

To deflect public criticism, the Council has levelled blame at
the staff rather than accept responsibility for its own actions.

12. AUDIT COMMITTEE

a. Composition, Charter and Mode of Operation

The Council Audit Committee comprises four members :-

e David Gibbs — Chairman and Independent Member, Partner in
Mclnnes, Graham & Gibbs; and Past President of the Institute of
Chartered Accounts.

e Gary McLean — Independent Member Partner in Deloitte Touche
Tohmatsu.

e Two Councillors, currently Crs Bury and Marwick.

The CEO and Chief Finance Officer attend the meetings. An invitation is
also extended to any Councill